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Problems with Medical Marijuana Facilities in Commercial Real Estate Properties 
 

1) Multi-tenant Industrial Buildings with Grow Operations + Retail Dispensaries 
a) Marijuana smoke seepage into other tenants’ suites, when on-site smoking is allowed, likely 

violating the Colorado Clean Indoor Air Act & other tenants’ lease rights for the “quiet and peaceful 
enjoyment” of their premises. 

b) Mold contamination from the marijuana growing process can cause airborne respiratory allergies & 
serious illnesses for other tenants, again violating their lease rights for the “quiet and peaceful 
enjoyment” of their premises. 

c) Mold contamination from the growing process can cause Environmental Damage to the building, 
resulting in costly Environmental Remediation & potential loss of property value for the landlord. 

d) Strong odors from the marijuana growing process can disturb other tenants & be a nuisance, again 
violating their lease rights for the “quiet and peaceful enjoyment” of their premises. 

e) Magnet targets for robbery of cash, prepared marijuana products & marijuana plants raises safety 
issues for current & prospective tenants, plus their employees & customers.  (Denver Police Dept. 
can speak directly to this issue.) 

f) Given “a”, “b”, “c” & “e” above, will insurance companies increase insurance rates for all tenants in 
a property that has a Medical Marijuana Facility as a tenant? 

g) Very heavy water user as compared to other tenants, all of which are usually on the same water 
meter & typically only pay for their pro-rata share of water usage based on SF leased, not on actual 
usage, which can result in other tenants subsidizing the cost of heavy water usage by Medical 
Marijuana Facilities. 

h) Heavy visitor traffic & parking compared to most other Industrial tenants. 
i) Disruption of other tenants’ “quiet and peaceful enjoyment” can lead to landlord’s lease defaults, 

breaking of leases by other tenants and/or a decrease in lease renewals by other tenants, any of 
which will likely result in loss of the landlord’s long-term property value.  

j) Potentially problematic business image issues for some existing tenants can affect their customers’ 
willingness to make on-site visits to a tenant’s premises.  

k) Potentially problematic business image issues for other tenants can affect landlord’s retention of 
existing tenants & attraction of new tenants & therefore the landlord’s long-term property value. 

l) Questionable credit of some Medical Marijuana Facilities, as many are startups that do not have 
experience in this business, thereby making them risky tenants. 

m) Unsettled & volatile legal issues surrounding Medical Marijuana & Medical Marijuana Facilities 
make them risky tenants in terms of living out the term of their leases. 

 
2) Multi-tenant Office & Retail Buildings with Retail Dispensaries Only 

a) Marijuana smoke seepage into other tenants’ suites, when on-site smoking is allowed, likely 
violating the Colorado Clean Indoor Air Act & other tenants’ lease rights for the “quiet and peaceful 
enjoyment” of their premises. 

b) Magnet targets for robbery of cash, prepared marijuana products & marijuana plants raises safety 
issues for current & prospective tenants, plus their employees & customers.  (Denver Police Dept. 
can speak directly to this issue.) 

c) Given “a” & “b” above, will insurance companies increase insurance rates for all tenants in a 
property that has a Medical Marijuana Facility as a tenant? 

d) Disruption of other tenants’ “quiet and peaceful enjoyment” can lead to landlord’s lease defaults, 
breaking of leases by other tenants and/or a decrease in lease renewals by other tenants, any of 
which will likely result in loss of the landlord’s long-term property value.  

e) Potentially problematic business image issues for some existing tenants can affect their customers’ 
willingness to make on-site visits to a tenant’s premises.  

f) Potentially problematic business image issues for other tenants can affect landlord’s retention of 
existing tenants & attraction of new tenants & therefore the landlord’s long-term property value. 

g) Questionable credit of some Medical Marijuana Facilities, as many are startups that do not have 
experience in this business, thereby making them risky tenants. 

h) Unsettled & volatile legal issues surrounding Medical Marijuana & Medical Marijuana Facilities 
make them risky tenants in terms of living out the term of their leases. 

 
3) Neighboring Properties 

Depending upon the visibility & reputation/history of a Medical Marijuana Facility in a business 
district or a mixed-use neighborhood, could this also affect the values of neighboring properties? 
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Will Gary, principal

with ITRA MacLaurin

Williams LLC, lives

at 2020

Arapahoe St. in the

background. Peace in

Medicine, a marijuana

facility, is next door.

Denver Business Journal - November 16, 2009
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Friday, November 13, 2009

Real estate wrestles with marijuana facilities
Denver Business Journal - by Paula Moore

Add the commercial real estate industry to the list of those worried about the

proliferation of medical marijuana facilities in Colorado.

Denver-area brokers, property owners and lawyers are trying to figure out the

legalities related to commercial buildings occupied by medical marijuana

dispensaries and growing operations, and how those uses might affect other

building tenants.

The Denver Metro Commercial Association of Realtors (DMCAR) is

monitoring moves by the City and County of Denver and the state to clarify

Colorado’s medical marijuana law as it relates to buildings with marijuana

operations — and property owner liability. DMCAR may draft a bill on the

subject for the Colorado Legislature’s 2010 session.

Some local attorneys contend dispensaries and growing operations are as legal

as any other business.

But others argue that marijuana facilities may not be legal because the 2000

Colorado statute legalizing marijuana for medical use says nothing about

dispensaries and growing operations. “If these facilities are illegal, what’s the

landlord’s liability?” said Sue Fox, an independent Denver real estate attorney.

“It’s a mess,” said Denver real estate attorney Tami Sapp with Bennington Johnson Biermann

& Craigmile LLC, referring to the lack of specific laws or rules regarding marijuana facilities.

Without such clarification, some home-rule cities in Colorado, including Aurora, have passed

ordinances banning dispensaries because marijuana is illegal under federal law. But in October, the

Obama administration said it would back away from prosecuting medical marijuana cases, a move

that helped spark the recent creation of Denver-area medical marijuana facilities.

Marijuana facilities — with names such as Peace in Medicine Center, CannaMart, The Health Center

and Colorado Cannabis Services LLC — are sprouting up locally, and property owners want to take

advantage of their need for space. Marijuana businesses also are willing to pay top rents for space,

often in cash, which is particularly attractive to landlords desperate to lease space in a soft real

estate market, according to brokers.

Metro Denver asking rents for office space alone — the type of space often leased by medical

marijuana dispensaries — in the third quarter averaged roughly $18.90 per square foot per year for

lesser Class B space, and was $24.53 for top Class A space, according to a report by CB Richard Ellis

Group Inc.

But property owners also don’t want to get in trouble with the law for leasing space to the facilities,

if they’re eventually determined to be illegal. Other potential problems with such operations for

other tenants and property owners, according to brokers, include:

• Mold contamination from growing operations that could harm other tenants, especially those with

respiratory allergies.

• Heavy water use from growing operations; multiple tenants in a building often are monitored by

the same water meter.
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the same water meter.

• Smoke and strong odors.

• Possible crime, including theft, at marijuana operations as well as nearby businesses.

• The long-term creditworthiness of medical marijuana facilities, since many are startups run by

people with limited business experience.

Damage to the image and reputation of tenants with medical marijuana facilities as neighbors is

another concern, according to Will Gary, a broker specializing in tenant representation and principal

at ITRA MacLaurin Williams in Denver.

“As a tenant rep, I’m very concerned about how to protect my tenants,” Gary said. “What’s your

client going to think if you’re a CPA, and you’ve got a medical marijuana facility in your building?”

Mike Jenson, owner of Jenson Advertising, broke his lease at 2046 Arapahoe St. in Denver in

September, after the Peace in Medicine Center moved to neighboring 2042 Arapahoe St. last spring.

Jenson declined to talk in detail about his issues with the marijuana facility, but admitted it was a

problem for his business.

“I’ve got clientele issues,” Jenson said. “The image issue is a problem. … [Medical marijuana

facilities] are going to affect the real estate market, since more are popping up.”

DMCAR wants to make sure marijuana facilities aren’t too close together or located next to schools.

The group also would like to see them licensed, like liquor stores.

“We want clear rules,” said Marcia Mueller, president of DMCAR and Westbrook Realty Inc. of

Denver. “We want to make sure the rules that govern us are in the spirit of the law the people

passed, but with good definition.”

DMCAR is holding an educational seminar related to that issue, called “Lurking Legal Issues,” Dec. 3

at its offices.

The Colorado Bar Association held its own program, called “Medical Marijuana: Legal Chaos,”

on Nov. 11, and it included discussions on medical marijuana facilities, according to presenter Ann

Toney of the Toney Law Office in Denver. Medical cannabis is one of her specialties.

Toney contends medical marijuana facilities fill a real need for cancer patients and others who are

helped by cannabis, and that they’re like any other business.

“As long as you are complying with all the requisite licensing and taxing requirements, you’re just as

legal as a jewelry store,” she said.

“We’ll have to see what the Legislature does about them on a statewide basis …” Toney said.

All contents of this site © American City Business Journals Inc. All rights reserved.
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Denver Business Journal - November 2, 2009
/denver/stories/2009/11/02/story1.html

Friday, October 30, 2009

Medical pot: booming business
Enforcement curbs lead to questions about sales, use

Denver Business Journal - by Bob Mook

Medical marijuana is becoming a big cash crop in Denver in light of a recent
federal policy change — sprouting dozens of new businesses and hundreds of
new customers every week.

But this growth is raising questions about how the substance should be
regulated, whether there should be reasonable constraints on businesses that
sell it, and if businesses and local governments should profit from the sales.

And the surge of the medical marijuana cottage industry has sparked serious
concerns from employers on how to deal with workers who use the once-illicit
drug. Many believe medical marijuana is being used illegitimately by people
who want to get high — not just those who suffer from chronic pain and other
symptoms.

“Right now, it’s the wild, wild West,” said Denver City Councilman Charlie Brown, who’s proposing
new laws for medical marijuana dispensaries that operate in the city limits. “We don’t know where
they’re located, and they don’t pay sales tax.”

The U.S. Department of Justice’s (DOJ) recent announcement that users and providers of medical
marijuana won’t be prosecuted when they comply with state law has kindled interest in the drug as a
business opportunity.

In Colorado, where voters approved a constitutional amendment allowing the use of medical
marijuana in 2000, the DOJ’s announcement has fired up medical marijuana dispensaries —
establishments that cultivate and distribute marijuana for patients with certain medical conditions.

If advertisements in Westword, a popular alternative newspaper, are any indication, dozens of
dispensaries are operating in the Denver area.

One dispensary owner, Andy Cookston, co-owner of Denver-based Cannabis Medical
Technology, estimates there could be as many as 750 dispensaries in Colorado.

“It’s hard to say right now because there’s absolutely no regulation,” he said. While users of medical
marijuana are required to register with the state, dispensaries aren’t licensed or obligated to report
to the state.

More than 400 Coloradans a week are applying to Colorado’s Medical Marijuana Registry, said Mark
Salley, a spokesman for the Colorado Department of Public Health and Environment. Salley said the
registry is taking six to eight weeks to process applications because of the backlog.

To be certified as a medical-marijuana user, a patient needs a physician’s form stating why the
patient needs to use the drug. The state’s medical marijuana registry requires applicants to send the
form and a photo copy of a valid ID.

As of July 1 (the latest date for which figures are available), the registry listed 11,094 certified
medical marijuana users who use cannabis to relieve chronic pain or symptoms of debilitating
medical conditions.

Also known as “caretakers,” dispensaries can grow up to six plants per patient. Some operations
serve as many as 1,000 customers.

http://www.bizjournals.com/denver/my_account
http://www.bizjournals.com/denver/my_account/email_prefs/daily_email_signup.html
https://www.bizjournals.com/account/sign_out/?market=denver&uri=%2Fdenver%2Fstories%2F2009%2F11%2F02%2Fstory1.html%3Ft%3Dprintable
http://denver.bizjournals.com/denver/stories/2009/11/02/story1.html?t=printable#
http://denver.bizjournals.com/denver/stories/2009/11/02/story1.html?t=printable#
http://denver.bizjournals.com/denver/stories/2009/11/02/story1.html
http://denver.bizjournals.com/
http://www.bizjournals.com/search/results.html?Ntt=%22Bob%20Mook%22&Ntk=All&Ntx=mode%20matchallpartial
http://www.bizjournals.com/denver/related_content.html?topic=Cannabis%20Medical%20Technology
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serve as many as 1,000 customers.

The proliferation of medical marijuana in Colorado has its roots in the 2000 general election, when
54 percent of voters in the state approved Amendment 20, which allowed doctors to prescribe
marijuana for certain medical uses, created a state-run registry of patients who can use medical
marijuana, and allowed dispensaries to cultivate and sell marijuana on behalf of patients who don’t
grow their own.

The amendment’s passage made Colorado the only state that authorized the use of medical
marijuana in its constitution.

Though the amendment went into effect in 2001, few took it seriously because it conflicted with
federal drug laws.

But some officials worry the lack of regulation, coupled with newly liberalized enforcement policies,
could invite drug abuse in the state.

James B. Martin, executive director of the Colorado Department of Health and Environment, called
the high number of men in their early 20s who’ve applied for medical marijuana certificates to treat
chronic pain “exceedingly unlikely.”

Based on figures from the registry, nearly 75 percent of the marijuana permits issued in the state
came from only 15 doctors.

Colorado Sen. Chris Romer, D-Denver, said he’ll propose new laws in the next legislative session to
impose new regulations on the industry. For the time being, Romer said he favors background
checks on dispensary owners and creating buffer zones between dispensaries and schools. But more
laws will be needed, he said.

“This industry is really going to grow,” he said. “We need to think about a long-term regulatory
model, and I’m beginning to question if that means licensing.”

Brown characterized medical marijuana as “the hottest economic-development issue” in the
metropolitan area, and said the number of dispensaries and the lack of strong policies regulating
medical marijuana are “getting out of hand.”

He doesn’t want to ban dispensaries, but said they should be subjected to the same standards as
adult cabarets and liquor stores.

Brown is proposing a $2,000 startup fee for dispensaries, FBI background checks for dispensary
owners, an ordinance barring convicted felons from running dispensaries and prohibiting
dispensaries from operating within 500 feet of schools.

He also wants to ban on-site consumption at the dispensaries and on-site cultivation of marijuana
plants, and to subject dispensaries to the city’s 3.62 percent sales tax.

Legitimate dispensaries are clamoring for regulation, he said. “We need some rational and
reasonable standards for people who are doing this,” Brown said. “The legitimate [dispensary]
businesses don’t want the riffraff coming in to give them a bad name.”

Cookston said he’ll urge lawmakers to consider regulations that would “create good competition in
the marketplace and better products for those that need them.”

Unlike some dispensary owners, Cookston said he’s not in favor of outright legalizing marijuana for
recreational use.

“Across-the-board legalization won’t help anybody,” he said. “It should be kept as a medical
product.”

Cookston, who says he consumes a marijuana brownie every morning to treat pain associated with
an automobile accident, said marijuana should be regarded as a “controlled substance.”
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“There should be controls for the sake of public safety,” he said. “[Marijuana] can alter the way you
feel, drive or deal with other people.”

Some Denver attorneys say they’ve fielded calls from employers asking what the liberalized federal
guidance means for businesses that perform routine drug testing on workers.

Danielle Urban, an attorney for the Denver office of Fisher & Phillips LLP, said since marijuana is
still illegal under federal law, courts are likely to take a “conservative stance” regarding employers’
rights to fire workers who test positive for using marijuana if it compromises their ability to do their
jobs.

Urban cites recent cases in California and Oregon, which also liberalized laws to permit use of
medical marijuana.

She said employers need only to make efforts to “reasonably accommodate” workers who take
medical marijuana or prescribed narcotics because of medical circumstances.

That means assigning any available “light duty” to those who are using the drug while recovering
from a medical condition.

If an employee needs to use marijuana in the long term, Urban said an employer may dismiss the
worker if the drug use interferes with the ability to do their job.

bmook@bizjournals.com | 303-803-9231

All contents of this site © American City Business Journals Inc. All rights reserved.
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Photo 1 of 2
Medical pot: booming business

Laura Gentleman, counter and production supervisor at Cannabis Medical Technology, a marijuana dispensary in Denver,
cuts marijuana plants for customers. There are no exact numbers, but some estimate that Colorado has 750 dispensaries.
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Photo Credit : Kathleen Lavine | Business Journal

Photo 2 of 2
Medical pot: booming business

At right, Andy Cookston of Cannabis Medical, a marijuana dispensary, with store manager Juan Diaz. They handle the plant
with chopsticks for sanitary reasons.
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From: William Gary <wgary@MacLW.com>
Subject: Medical Marijuana Facilities - Comments After Watching 11/18/09 Denver 

City Council Session on Public Access TV
Date: November 19, 2009 12:44:39 PM MST

To: Chris Romer <chris.romer.senate@state.co.us>, Garcia Rick 
<Rick.Garcia@denvergov.org>, Nevitt Chris <Chris.Nevitt@denvergov.org>, Linkhart 
Doug <Doug.Linkhart@denvergov.org>, Robb Jeanne <Jeanne.Robb@denvergov.org>, 
Madison Carla <Carla.Madison@denvergov.org>, Johnson Marcia 
<Marcia.Johnson@denvergov.org>, Brown Charlie <Charlie.Brown@denvergov.org>, 
Hickenlooper John <MileHighMayor@ci.denver.co.us>, dencc@denvergov.org, Boigon 
Carol <Carol.Boigon@denvergov.org>, Hancock Michael 
<Michael.Hancock@denvergov.org>, Montero Judy <Judy.Montero@denvergov.org>, 
Lopez Paul <Paul.Lopez@denvergov.org>, Faatz Jeanne 
<Jeanne.Faatz@denvergov.org>, Lehmann Peggy <Peggy.Lehmann@denvergov.org>

Cc: Massey Tom <tom.massey.house@state.co.us>, White Al <al.white.senate@state.co.us>, 
"Brophy, Greg" <greg@gregbrophy.net>, "Carroll, Terrance" 
<terrance.carroll.house@state.co.us>, Mueller Marcia <mmueller@westbrookrlty.com>, 
Fox Sue <sue@foxlegal.net>, Martin David <Martin_realestate@msn.com>, "Allman, 
Judy" <jallman@MacLW.com>, "Gary, Sharon" <sharon@yogaphysicaltherapy.com>, 
Moore Paula <pmoore@bizjournals.com>
1 Attachment, 36.2 KB Save Slideshow

Dear Senator Romer, Mayor Hickenlooper, Councilwoman Montero, Councilwoman Boigon, 
Councilwoman Faatz, Councilwoman Johnson, Councilwoman Lehmann, Councilwoman Madison, 
Councilwoman Robb, Councilman Brown, Councilman Garcia, Councilman Hancock, Councilman 
Linkhart, Councilman Lopez, Councilman Nevitt and Denver City Council Staff ----

I am a Commercial Tenant and Buyer's Representative and a member of the Denver Commercial 
Association of Brokers ("DMCAB") and I watched the Denver City Council's discussion meeting 
about Medical Marijuana Facilities on Wednesday, November 18, 2009.  

In addition, I was interviewed by Paula Moore for the Denver Business Journal's article titled "Real 
estate wrestles with marijuana facilities", which was featured on the DBJ's front page on 11/13/09.  
Furthermore, I live and work next door to a Medical Marijuana Facility located at 2042 Arapahoe 
Street in the Ballpark Neighborhood, Peace In Medicine Center.  If you missed this DBJ article, you 
can download and view if, as part of a report, from our web site at the following link and find the 
third article on the page, "Problems with Medical Marijuana Facilities in Commercial Properties":

http://www.maclw.com/articles/

After listening to your highly interesting discussion and Councilman Brown's excellent outline of 
proposed regulations for Medical Marijuana Facilities ("MMFs") in the City and County of Denver, I 
have some comments and suggestions for you to consider as you proceed:

1) Indoor Air Pollution - Smoking Medical Marijuana ("MM") inside or outdoors an MMF should not 
be allowed at all.  The MM smoke permeates the air and either does or should violate the Colorado 
Clean Indoor Air Act C.R.S. 25-14.  It was interesting that this Act did not come up in your 

http://www.maclw.com/articles/
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Clean Indoor Air Act C.R.S. 25-14.  It was interesting that this Act did not come up in your 
discussion.  Most Denver workers in nearby commercial spaces don't want to be bothered and/or 
made ill by being exposed to someone else's smoke, MM or tobacco.  MM smoke contains 
numerous by-product or off-gases, well beyond the main active ingredient in MM, which is THC, 
and those off-gases are bothersome and irritating, particularly to people with asthma or respiratory 
allergies to smoke.  I happen to be one of those allergy and asthma sufferers.

2) On-Site Consumption of MM at MMFs - There is no medical need to allow on-site consumption 
of MM of any sort in or around an MMF.  For example, you don't use your just purchased Neti Pot 
on-site at a Walgreen's pharmacy to clean out your sinuses and, likewise, there is no medical need 
to use another kind of pot on-site at an MMF.  Patients should go elsewhere and medicate, 
preferably at home, so that there is no need to drive a vehicle while medicated on MM after leaving 
an MMF.

3) The California MM "Club" Problem - As Senator Romer stated in your Wednesday night 
meeting, he does not want Colorado to follow the troublesome California MMF model.  We can 
hopefully do better than California and learn from their mistakes.  Much of the major problems in Los 
Angeles and other cities in California stem from allowing on-site MM use/consumption at MMFs.  It is 
widely known in California that MMFs have effectively become "clubs" in too many instances, where 
patients congregate to consume and/or smoke MM and socialize and recreate.  (In fact, many MM 
users in LA simply call the MMFs "pot clubs" and "cannabis clubs", not Medical Marijuana Facilities 
or Medical Marijuana Dispensaries.)  MMFs in Colorado should not be allowed to become Cheers-
type bars or places to socialize and recreate, fully outfitted with pool tables, ping pong, Guitar Hero 
and other video games, any more than your MD or DO's office is a place for such entertainment and 
bonding with other sufferers.  Here is a top rated link from google to WeedMap.com to show you the 
"club" aspect of the California MMF model:

http://legalmarijuanadispensary.com/index.php?option=com_jreviews&Itemid=118&url=cannabis-
clubs_c115_m117&zip2=los%20angeles

4) Legitimate Businesses or Pot Social Clubs? - If MMFs truly want to be treated and respected 
as legitimate medical businesses in the City and County of Denver, which several MM advocates 
claimed last night that their business clients want and deserve, then they need to behave like 
businesses, not hashish bars in Amsterdam or West Hollywood.  (Please see WeedMap.com again 
for Los Angeles.)  Allowing on-site MM consumption at MMFs effectively turns them into clubs, so it 
is disingenuous for the MMFs and their advocates to plead it both ways, i.e. "We are legitimate 
medical businesses.... but we must also have rights for our patients to socialize and recreate on-
site, too."  Which one of these are they?  Again, on-site consumption of MM at MMFs is probably 
the biggest source of problems with the California MMF model.  Whether you agree or not, my 
personal opinion is that the on-site consumption model is more about encouraging greater use and 
therefore sales of Medical Marijuana by the MMFs.  I don't blame the MMFs for asking for this 
benefit because it is more profitable for them; however, I recommend to you that we should not 
allow this in the City and County of Denver, nor hopefully in Colorado, if Senator Romer's bill is the 
one that is successful.

Thank you for putting so much time, effort and care into figuring out what we should do as a 
community to follow the spirit with which Amendment 20 was passed by Colorado's voters.  I voted 
for the compassionate use of Medical Marijuana myself and I hope that we as a community can act 

http://legalmarijuanadispensary.com/index.php?option=com_jreviews&Itemid=118&url=cannabis-clubs_c115_m117&zip2=los%20angeles
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wisely and preserve that intent with more emphasis on the "Medical" than on the "Marijuana" itself.  
Clearly, many of the early Medical Marijuana Facilities in Colorado (and in California) are far more 
about the Marijuana (and the Money) than the Medical.  Each of you is in a wonderful position to 
direct our Colorado model more towards the Medical.

Thank you again for reading my comments and suggestions.

Best regards,

Will Gary

William A. Gary, MBA, MIM
Principal
ITRA | MacLaurin Williams
2020 Arapahoe Street
Suite 1150
Denver, Colorado 80205-2549

Phone:  303-294-0277
Fax:  303-294-0278
E-mail:  wgary@MacLW.com
Web Site: http://www.MacLW.com

mailto:wgary@MacLW.com
http://www.MacLW.com/


Dear Mayor Natale, Councilwoman Drotar, Councilwoman Snyder, Councilwoman Teter, 
Councilman Benson, Councilman Jaquith, Councilman Johnson, Councilman Lewis and 
Councilman McEldowney -----

Regarding Commerce City's new Medical Marijuana Ordinance #1770, we suggest that any 
consumption of Medical Marijuana in or around commercial properties leads to significant 
problems for the neighboring businesses.  At this time, Ordinance #1770 allows the on-site 
consumption of Medical Marijuana.

As you will see in the attachment, one of the biggest mistakes that California has made with 
respect to Medical Marijuana Facilities is allowing INDOOR consumption of Medical Marijuana.  
We suggest that any consumption of Medical Marijuana in or around a Medical Marijuana Facility 
will create major problems for Commerce City's business community.

The City of Denver is contemplating NOT allowing any INDOOR consumption at all and we share 
with you the attached PDF file with details about this critical section of your ordinance.

Already we are aware of two (2) situations where other commercial tenants have broken their 
leases to escape problems related to the on-site consumption of Medical Marijuana at Medical 
Marijuana Facilities.  As a commercial Tenant Representative, the last thing that my company 
wants is to have our Commercial Tenants/Clients disturbed by the on-site consumption of 
Medical Marijuana in any commercial property located in Commerce City.  We would much prefer 
not to receive phone calls from them asking if we can assist them to break their leases.  We'd like 
to receive calls asking us to assist them to expand and/or to renew their commercial leases.

Thank you for possibly reconsidering this critical aspect of Commerce City's new Medical 
Marijuana Ordinance #1770.

Best regards,

Will Gary

Dear Mayor Natale, Councilwoman Drotar, Councilwoman Snyder, Councilwoman Teter, 
Councilman Benson, Councilman Jaquith, Councilman Johnson, Councilman Lewis and 
Councilman McEldowney -----

Regarding Commerce City's new Medical Marijuana Ordinance #1770, we suggest that any 
consumption of Medical Marijuana in or around commercial properties leads to significant 
problems for the neighboring businesses.  At this time, Ordinance #1770 allows the on-site 
consumption of Medical Marijuana.

As you will see in the attachment, one of the biggest mistakes that California has made with 
respect to Medical Marijuana Facilities is allowing INDOOR consumption of Medical Marijuana.  
We suggest that any consumption of Medical Marijuana in or around a Medical Marijuana Facility 
will create major problems for Commerce City's business community.

The City of Denver is contemplating NOT allowing any INDOOR consumption at all and we share 
with you the attached PDF file with details about this critical section of your ordinance.

Already we are aware of two (2) situations where other commercial tenants have broken their 
leases to escape problems related to the on-site consumption of Medical Marijuana at Medical 
Marijuana Facilities.  As a commercial Tenant Representative, the last thing that my company 
wants is to have our Commercial Tenants/Clients disturbed by the on-site consumption of 
Medical Marijuana in any commercial property located in Commerce City.  We would much prefer 
not to receive phone calls from them asking if we can assist them to break their leases.  We'd like 
to receive calls asking us to assist them to expand and/or to renew their commercial leases.

Thank you for possibly reconsidering this critical aspect of Commerce City's new Medical 
Marijuana Ordinance #1770.

Best regards,

Will Gary

From: William Gary <wgary@MacLW.com>
Subject: Commercial Properties & Problems with Indoor & On-site Consumption of 

Medical Marijuana
Date: November 23, 2009 1:19:33 PM MST

To: Benson Jim <jbenson@c3gov.com>, Johnson Tony <tjohnson@c3gov.com>, Drotar 
Reba <rdrotar@c3gov.com>, Teter Kathy <kteter@c3gov.com>, Hall John 
<jhall@cityofwestminster.us>, Natale Paul <pnatale@c3gov.com>, Snyder Tracey 
<tsnyder@c3gov.com>, Lewis Orval <olewis@c3gov.com>, McEldowney Jason 
<jmceldowney@c3gov.com>, Jaquith Scott <sjaquith@c3gov.com>

Cc: Morris Brittany <bmorris@c3gov.com>, Mueller Marcia <mmueller@westbrookrlty.com>, 
Maley Sean <smaley@crlassociates.com>, Fox Sue <sue@foxlegal.net>, Fox Jack 
<JFox@Foxrealco.com>, "Allman, Judy" <jallman@MacLW.com>
2 Attachments, 643 KB Save Slideshow
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ORDINANCE NO. 1770 

INTRODUCED BY: ______________________________________________________ 

   ______________________________________________________ 

AN ORDINANCE AMENDING THE LAND DEVELOPMENT CODE OF THE CITY OF 
COMMERCE CITY FOR THE PURPOSE OF REGULATING MEDICAL MARIJUANA 
DISPENSARIES 

WHEREAS, because federal and state law prohibit the possession and sale of marijuana 
generally, marijuana sales have never been addressed by the City's zoning ordinances; and 

WHERAS, the voters of the State of Colorado affirmed the medical use of marijuana by 
voting for Amendment 20 to the Colorado Constitution in November of 2000; and 

WHEREAS, the intent of Amendment 20 was to enable persons who are in medical need 
of marijuana to be able to obtain and use it without fear of criminal prosecution; and 

WHEREAS, there appears to be a proliferation of businesses wishing to provide medical 
marijuana to those who qualify under state law (“medical marijuana dispensaries”); and 

WHEREAS, the existing City zoning regulations do not provide for the location and 
regulation of medical marijuana dispensaries and such uses might be permissible in any zone that 
allows retail uses, drug stores, or medical facilities; and 

 
WHEREAS, if medical marijuana dispensaries were allowed to be established without 

appropriate regulation as to the location, such uses might be established in areas that would 
conflict with the City’s comprehensive land use plan, be inconsistent with surrounding uses, or 
be detrimental to the public health, safety and welfare; and 

  
Whereas, the City Council of the City of Commerce City believes this ordinance is 

necessary to safeguard the urban environment by permitting compliance with state law in a 
manner consistent with the aforementioned concerns.  

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 
OF COMMERCE CITY, COLORADO AS FOLLOWS: 

SECTION 1.  Table V-1 of the Land Development Code of the City of Commerce City 
is hereby amended to specify that medical marijuana dispensaries shall be permitted as a 
conditional use in the following zone districts:  I-1, I-2, and I-3. 

SECTION 2. The Land Development Code of the City of Commerce City is hereby 
amended by adding Section 21-5249, titled Medical Marijuana Dispensaries, which shall read as 
follows:  

Sec. 21-5249.  Medical Marijuana Dispensaries. 
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(1) Definition.  The term “medical marijuana dispensary” shall mean and include the use of any 
property or structure to grow, store, distribute, transmit, give, dispense, or otherwise provide 
marijuana in any manner, in accordance with Section 14 of Article XVIII of the Colorado 
Constitution (“Medical Marijuana Amendment”).  Notwithstanding the foregoing, the term shall not 
include the use of a property or structure owned or legally occupied by a patient, as that term is 
defined by the Medical Marijuana Amendment, to grow or store marijuana for such patient’s 
personal use in accordance with the Medical Marijuana Amendment.   Furthermore, the term shall 
only include a dispensary that exclusively sells marijuana to a patient as a retail sale within the 
City of Commerce City, with no warehousing of marijuana allowed except such warehousing as is 
accessory to the retail sale of marijuana to the extent authorized by Amendment 20 to the 
Colorado Constitution.  The term “retail sale” as used in this section, shall have the same 
meaning as is used in the Commerce City Tax Code. 

 
(2) Location. No medical marijuana dispensary shall be located within 1,000 feet of the following: 
 

(a)  The exterior boundary of any public zone district; 
 
(b)  The exterior boundary of any residential zone district; 
 
(c)  The exterior boundary of any existing or occupied mobile home; 
 
(d)  The exterior boundary of any lot on which there is located a single family or multifamily 

residence, whether located within or outside of the city; 
 
(e)  Any church or religious institution; 
 
(f)  Any educational institution or school, either public or private; 
 
(g)  Any licensed child care facility; 
 
(h) Any alcohol or drug rehabilitation facility;  
 
(i) Any group home for the developmentally disabled; 
 
(j)  Any public community center, park, fairground, or recreation center, or any publicly 

owned or maintained building open for use to the general public;  
 
(k)  Any other medical marijuana business whether such business is located within or 

outside of the city; or 
 
(l)   Any halfway house or correctional facility. 

 
(3)  Advertisements. Advertisements, signs, displays, or other promotional material depicting 

medical marijuana uses shall not be shown or exhibited off the premises or in any manner which 
is visible to the public, from roadways, pedestrian sidewalks or walkways, or from other public 
areas. 

 
(4) Indoor Use. All business related to, or consumption of, medical marijuana shall be conducted 

indoors, and all building openings, entries, and windows shall be located, covered, or screened in 
such a manner as to prevent a view into the interior; and for new construction, the building shall 
be constructed so as to prevent any possibility of viewing the interior from the exterior of such 
structure. 

 
(5) Security.  Medical marijuana dispensaries shall provide adequate security on the premises to 

discourage and to facilitate the reporting of criminal acts and nuisance activities.  At a minimum, 
such security shall include: 
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(a) Security surveillance cameras and a security alarm system installed to monitor each 

entrance, all windows and all other points of access to the premises   
  
(b) Security surveillance cameras installed to monitor the exterior of the premises. 
 
(c) Security video shall be preserved for at least 72  hours and made available for inspection 

at the request of the Commerce City Police Department.  
 

 SECTION 3.  This ordinance shall be reviewed by the City Council in 
approximately six months from the date of its final adoption or sooner if determined by the 
office of the City Manager that just cause exists for the need of such review. 

 INTRODUCED, PASSED ON FIRST READING AND PUBLIC NOTICE ORDERED 
THIS 5TH DAY OF OCTOBER, 2009. 

 PASSED ON SECOND AND FINAL READING AND PUBLIC NOTICE ORDERED 
THIS    DAY OF   , 200 . 

CITY OF COMMERCE CITY, COLORADO 

______________________________________ 
Paul Natale, Mayor 

ATTEST: 

___________________________________ 
Laura J. Bauer, CMC, City Clerk 

 



tly ann ounced the curren t  U.S. Justice Depa rtm e nt' s  policy of not enforcing federal dru g  

laws related to m a rijuana, so l o n g  a s  s t a t e  l a w  i s  c o m p l i e d  w i t h.  The problem  in Colorado (not  

a l o n e  a m o n g  t h e  s t a t e s ) ,  i s  t h a t  s t a t e  l a w  i s  a  c o n f u s i n g  a n d  i n a d e q u a t e  m e s s .   M o r e o v e r ,  H o l d e r  

s a i d  t h a t  t h e  U . S .  J u s t i c e  D e p a r t m e n t  w o u l d  c o n t i n u e  t o  e n f o r c e  f e d e r a l  l a w s  a g a i n s t  d r u g  

t r a f f i c k e r s  w h o  " f a l s e l y  m a s q u e r a d e "  a s  l e g i t i m a t e  m e d i c a l  d i s p e n s a r i e s .   I t  i s  i m p o r t a n t  t o  

r e m e m b e r  t h a t  t h e  f e d e r a l  l a w s  s t i l l  e x i s t ,  n o t w i t h s t a n d i n g  t h e  s t a t e d  policy of the current 
administration concerning enforcement.  This policy will not be binding upon future 
administrations, and it could even change during this administration.  And there will always be 
law enforcement officers who disagree with the policy will be looking for every opportunity to 
find that MM operators have acted in such a way that the policy does not apply.  
 
 Marijuana is also a controlled substance under Colorado law.  Possession, use and sale of 
marijuana remain crimes except to the extent that one can bring oneself under the protection of 
the constitutional amendment and implementing statute discussed below.  Penalties for violating 
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drug laws include incarceration, loss of driving privileges, and seizure of property used in 
connection with the crime.  
 
 Local ordinances also govern the use of marijuana in additional ways, such as Denver's 
ordinance allowing seizure of real and personal property deemed to be a "public nuisance" (see 
Article III of the Denver Municipal Code, Sections 37-70 through 37-87), and recently-enacted 
moratoria on new MM facilities and zoning laws in numerous jurisdictions (see, for example, 
Commerce City's Ordinance No. 1770).   
 
 An amendment to the Colorado Constitution, passed pursuant to the initiative process in 
2000, added Article XVIII, Section 14 to the Constitution.  It creates an affirmative defense to 
criminal prosecution under state law for certain medical patients with "debilitating conditions", 
their "primary care-givers", and certain actions by physicians, so long as they comply with the 
requirements of the amendment and statutes and regulations enacted pursuant to it.  Patients must 
apply to be listed in a state registry and be issued a registry card.  In 2001, as directed by the 
constitutional amendment, the state legislature enacted enabling legislation which is codified in 
C.R.S. 18-18-406.3 of the criminal statutes and C.R.S. 25-1.5-106 of the statutes which govern 
the Colorado State Department of Public Health and Environment ("CDPHE").   CDPHE, as 
required by the constitutional amendment and enabling legislation, adopted regulations 
concerning its oversight of the medical marijuana registry program, at 5CCR 1006-2.    
 
 The CDPHE regulations included the definition of "primary care-giver" taken directly 
from the constitutional amendment:  " 'Primary care-giver' means a person, other than the patient 
and the patient's physician, who is eighteen years of age of older and has significant 
responsibility for managing the well-being of a patient who has a debilitating medical condition."  
Neither the constitutional amendment nor the enabling statute, however, defined the phrase, 
"significant responsibility for managing the well-being of a patient who has a debilitating 
medical condition".  So the CDPHE undertook to define that phrase in its regulations.  It defined 
"significant responsibility for managing the well-being of a patient who has a debilitating 
medical condition" as "assisting a patient with daily activities, including but not limited to 
transportation, housekeeping, meal preparation, shopping, making any necessary arrangement for 
access to medical care or services and provision of medical marijuana." [Regulation 2, prior to 
amendment in 8/30/2009; emphasis added]   
 
 In the summer of 2009, the CDPHE held hearings on proposed amendments to its 
regulations.  The most controversial of the proposed amendments would have provided that no 
person could be a primary care-giver for more than five patients at a time.  The hearing 
concerning this proposed regulation was attended by hundreds of people, a large number of 
whom were passionate proponents of the use of medical marijuana.  As the result of the hearing, 
the proposed five-patient limit was not adopted, and the list of examples of activities which 
constitute "significant responsibility for managing the well-being of a patient who has a 
debilitating condition" was amended to insert the word, "or" between each example. Thus, under 
the revised CDPHE regulations, the provision of medical marijuana alone met the definition of 
"significant responsibility for managing the well-being of a patient who has a debilitating 
medical condition".   This action of the CDPHE, together with U.S. Attorney General Holder's 
announcement that the U.S. Department of Justice would not be enforcing federal laws against 
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MM operators who comply with state law, ignited the explosion in the number of "medical 
marijuana dispensaries" in Colorado.  However, note that the term "dispensary" is found 
nowhere in the constitutional amendment, the implementing statute or the CDPHE regulations.  
Those who seek to supply marijuana to patients entitled to receive it must fit themselves within 
the definition of "primary care-giver"; there is currently no permit or license requirement for, or 
registry of, primary caregivers.   
 
 On October 29, 2009, the Colorado Court of Appeals decided People v. Clendenin, Colo. 
Court of Appeals No. 08CA0624, finding the statute constitutional and dealing with the 
definition of "primary care-giver".   The appellate court confirmed the lower court's conviction 
of Stacy Clendenin, who was found guilty of cultivation of marijuana, possession with intent to 
distribute marijuana, possession of marijuana concentrate, possession of marijuana – eight 
ounces or more, and possession of drug paraphernalia, after the police found in her home 44 
marijuana plants, $572 in cash and 67 medium sized zip lock bags (presumably containing 
marijuana).  The Court of Appeals held that, in order to qualify as a "primary care-giver" under 
the constitutional amendment and enabling statute, a person must do more than merely supply 
marijuana to the patient, a decision that was directly at odds with the CDPHE regulations, under 
which simply providing marijuana to a qualified patient would bring a person within the 
definition of "primary care-giver".  [Because Ms. Clendenin was convicted prior to the 
enactment of the CDPHE regulations, the Court of Appeals said that it did not need to address 
the issue of whether the CDPHE regulations comport with the constitutional amendment.]  
 
 On November 3, 2009 the CDPHE, recognizing the fact that its regulations, which 
permitted someone to qualify as a primary care-giver on the sole basis of providing marijuana to 
a qualified patient, were in conflict with the Clendenin decision, revoked its definition of 
"significant responsibility for managing the well-being of a patient who has a debilitating 
medical condition".   On the following Tuesday, November 10, Denver District Court Judge 
Larry Naves struck down CDPHE's action on procedural grounds.  The negation of the CDPHE's 
withdrawal of its definition does not, however, resolve the problem, since the Court of Appeals 
decision still stands unless and until it should be overturned on appeal to the State Supreme 
Court, and it is hard to see how the CDPHE regulations would stand if the question were directly 
presented to the Court.   
 
 The concurring opinion by Judge Loeb in Clendenin pointed out that the major 
inadequacy with the constitutional amendment and implementing statute is the fact that, 
"although qualifying patients and primary care-givers may be protected from criminal liability 
[for possessing, growing and using marijuana], nothing in the amendment protects their original 
suppliers from prosecution or conviction on drug-related charges."  In other words, under state 
criminal law, certain people are exempt from liability for growing, possessing and using certain 
quantities of marijuana, but the people who supply them are not!  The only people who are 
registered are patients; care-givers are not registered or in any way regulated.  As noted above, 
the word "dispensary" is found nowhere in the constitutional amendment, statue or CDPHE 
regulations.  Also, it is important that the constitutional amendment and law allow patients and 
their care-givers to grow marijuana.  Nothing allows "care-givers" to buy it wholesale and sell it 
retail.   
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 Recently, quite a few local cities and municipalities have enacted new zoning regulations 
and even moratoria on medical marijuana facilities, and state legislators have pledged to address 
the inadequacies of the law in the 2010 legislative session.  See Commerce City's Ordinance No. 
1770.  Stay tuned for flurries of state statutes and local ordinances, and disputes about which 
prevail over which!   
 
Three perspectives on a potential MM lease transaction.  
 
 With so many people now paying attention and urging better legislation and regulation -- 
including those already engaged in the MM industry – potential tenants are looking to buy or 
lease up space before more legislation and regulations are enacted.  The best solution for the MM 
operator, of course, is to purchase and own its own space.  But that will not be feasible for many 
of them, and they will be seeking to lease space. So what are landlords, tenants and their brokers 
to do NOW?     
 
 The broker considering whether to represent a MM tenant 
 
 Many of the considerations that will be germane to a broker in considering whether to 
represent a MM operator will also be germane to the landlord who is considering whether to 
lease space to a MM operator, so the broker's perspective will not be treated separately from the 
landlord's considerations, which follow.  
 
 The landlord considering whether to lease to a MM tenant, and its broker 
 
 The risks of having a MM operator in one's property are many.  The primary risk is that 
the leased space and/or the building in which it is located may be seized under federal, state or 
local drug or public nuisance laws.  Subsection 1(e) of the constitutional amendment says that 
"where property has been seized in connection with the claimed use of medical marijuana [sic – 
the drafters probably meant "claimed use of marijuana"]", it "shall not be harmed, neglected, 
injured or destroyed while in possession of state or local law enforcement officials", and no 
property interests shall be forfeited under state law [sic – the drafters omitted "or local law"] 
unless the owner has pleaded guilty of been convicted of a criminal offence.  This does not help 
with respect to federal law if the policy should be changed, and does not speak to seizure under 
local law (see, for example, Article III of the Denver Municipal Code, Sections 37-70 through 
37-87).  Moreover, seizure and forfeiture of property used in connection with the MM operation 
will still be real possibilities in the event that the MM operator goes afoul of existing or future 
state laws concerning MM, and the landlord is deemed to have participated in or failed to correct 
a situation the landlord knew or should have known was in violation of law.    
 
 Other concerns for the landlord include safety and security issues, concerns of other 
tenants in a multi-tenant building or center (such as image, smoke, traffic, noise  and security), 
the risk that one will be leasing to a front for illegal activity (or that an operator who starts out 
trying to be oh-so-legitimate will become not-so-legitimate over time), potential liability to 
persons harmed by persons under the influence who obtained their marijuana at the facility of 
one's tenant (similar to "dram shop" liability); the risk that the operator will quickly go out of 
business due to new regulations with which it cannot comply, competition or lack of business 
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experience; and the risk that the U.S. Justice Department will change its enforcement policy.  
Intensive due diligence by the landlord and/or the landlord's broker is a must.  In addition to the 
normal financial, credit status, business experience, and other investigation of a potential tenant 
that a landlord or its broker will do, the following are recommended:    
 

• Conduct a criminal background check of the tenant and, if it is a corporation, LLC or 
other entity, its principals.  This step is critical if the property owner is to have a prayer of 
a defense to defending a forfeiture action on the basis that it is an "innocent owner".  

• Do not forget the regulations promulgated and administered by the Treasury 
Department’s Office of Foreign Assets Control (“OFAC”), which prohibit U.S. persons 
from engaging in transactions with certain prohibited companies, individuals, nations and 
residents of certain countries, or persons acting on their behalf.  There are very stiff 
penalties (monetary fines and imprisonment) for non-compliance.  Landlords should be 
ascertaining that all potential tenants, and their officers, directors and major equity 
owners are not on OFAC’s list of “Specially Designated Nationals and Blocked Persons 
(“SDN list”).1  Of course, this check should be done with all tenants; do not even 
consider entering into a lease with a tenant who shows up on the SDN list, or whose 
principals do.  

• Require a detailed business plan with a detailed description of all activities contemplated.  
It may be advisable to make this operational description of all activities to be carried on 
an exhibit to the lease and to prohibit any activities that are not described in the exhibit.  

• Developing a questionnaire about the operator's plans would be useful.  Relevant 
questions would include asking whether plants will be grown on-site or off-site, proposed 
hours of operation, list of products to be sold (e.g., accessories?  food products with or 
without marijuana?  seeds?  plants?  seedlings? dried flowers?), whether the operator will 
run a walk-in or appointment-only facility, what activities will be allowed on-site 
(smoking?  infusion? music?  pool tables or other recreational use?  lounging?), plans for 
security, and more.   This questionnaire, completed and signed by the tenant, could 
become part of the business plan exhibit referenced above. Continued compliance with 
the business plan should be a condition of continued occupancy. 

• Double-check any covenants that govern the building or center. 
• Patients with debilitating conditions will be customers of dispensaries.  Is the property 

sufficiently ADA-compliant to accommodate such persons?  
• Double-check current zoning.  Many local governments have, or are in the process of 

enacting new zoning ordinances in response to MM concerns.  
• Check with landlord's insurance broker: Can the MM tenant get the insurance required in 

landlord's current lease form?  Are the requirements of landlord's lease sufficient for the 
operations of a MM tenant?  Will landlord's insurance premiums be increased by the 
presence of a MM tenant?  What affect will the presence of a MM tenant have on the 
insurance held by other tenants? 

                                                 
1 The SDN list is updated frequently, and can be found at www.treas.gov/offices/eotffc/ofac/sdn/index.html.  OFAC 
also has a hotline, 1-800-540-6322.  Experts recommend that due diligence include searching alternative spellings 
for names being searched, trade names and aliases, and checking for “false positives”. 
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• Consider the effect of a MM tenant on other tenants, and review their leases.  Landlords 
will not want to give other tenants grounds upon which they may claim the right to 
terminate their leases.  

• Consider future plans for the building or center. 
• Remember that most landlords' lenders have a right to approve or disapprove 

leases/tenants.  While some lenders may been lackadaisical about exercising this right, 
they may very well start paying more attention with respect to medical marijuana tenants.   

 
 The MM tenant looking at potential lease premises and landlords  
 
 The MM operator seeking to lease space will also want to do its own due diligence with 
respect to zoning, covenants affecting use of the building; character and reputation of the 
landlord, building or center; security, ADA accessibility, other tenants and nearby neighbors who 
might complain and thus create operational hassles, and many of the same matters that the 
landlord will be concerned with, as listed above.   
 
Negotiating and drafting the lease:  Common clauses to look at again   
 
 Many of the clauses that are commonly found in commercial leases should be looked at 
with a fresh eye in connection with the lease of space for use by a MM operator.  Consider:  

 
• Use clauses –  

• As mentioned above, from the landlord's point of view, the "permitted use" clause 
should be very tight, and using an exhibit which details permitted activities will be a good 
idea.   

• Do not forget "boilerplate" clauses that require the tenant to use the premises in 
compliance with all laws.  MM facilities currently cannot be in compliance with federal 
laws, even if there is a moratorium on enforcement of those laws.  And given the current 
state of Colorado law, it is debatable whether it is even possible for dispensaries to be in 
compliance with Colorado law.  Some "notwithstanding the foregoing…" language is 
going to be required. 

• Note that the Colorado Attorney General has issued an opinion stating that 
medical marijuana facilities must obtain retail licenses and pay state and local sales taxes 
on all products sold, including food products, except seeds.   A landlord may want the 
MM tenant to specifically acknowledge this responsibility, and not just rely on the 
"comply with all laws" boilerplate.  Requiring production of the retail sales licenses and 
any other permits required in the local jurisdiction would be a good idea.  

• Environmental clauses - Indoor growing, and even storage of marijuana, done inexpertly, 
can lead to serious mold problems; consider pre- and post-occupancy environmental 
audits.  Landlords will, of course, want tenants to bear the expense of the audits, while 
tenant will bargain for the opposite.  Should a landlord beef up the right-to-inspect clause, 
with the right to insist upon an environmental audit or inspection during the term if it has 
a reason to believe that an environmental problem is developing?  On the other hand, 
would that undermine any "innocent owner" defense that may exist to seizure and 
forfeiture of the real property under various federal, state and local seizure and forfeiture 
laws?   
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• Rent  - Prospective MM tenants are enticing landlords with percentage rent clauses and 
even offering them equity positions in their businesses.  Landlords should be very 
cautious about this.  While a landlord is already at risk of property seizure because a lease 
puts it in legal privity with its tenant, sharing in a MM tenant's profits further undermines 
any prayer of making use of the innocent owner defense.   

• "No nuisance to other tenants" clauses - Consider the possibilities of smoke, odors, 
increased traffic, loitering by patients, and increased burglary risks as possibilities for 
violation of the "covenant of quiet enjoyment" or other clauses in the leases of other 
tenants.  

• Operating expense and utility usage clauses - Indoor grow farms use lots of electricity 
and water; dispensaries may have a lot of traffic requiring increased security measures.  
In a multi-tenant property, a fair way of requiring a MM tenant to bear these additional 
expenses should be dealt with.   

• Clauses that deal with security - Are existing security provisions sufficient? A landlord 
will want the right to make the MM tenant pay for additional security measures, if 
necessary.  What kinds of security will be required?  The kinds of security one might use 
for a jewelry store or gun shop might be looked at for models: security cameras, systems 
that require a visitor to be buzzed in, on-site security guards, reinforced doors, etc.  

• Insurance clauses – As mentioned above, can the MM tenant get the insurance required in 
landlord's current lease form, or will modifications be necessary to accommodate the MM 
operator?  Will such insurance be good enough? If landlord's insurance premiums are 
increased by the presence of a MM tenant, landlord will want tenant to pay for the 
increase.   

• Signage – Depending upon where the MM tenant is located, other tenants in the building 
or project, and even neighboring properties, signage might be a very important subject 
during the lease negotiations.   

• Rules and Regulations - Will the MM tenant's operations violate any rules and 
regulations for the building or center?  Are the building's or center's operating hours 
appropriate for a MM tenant? If the landlord should modify the rules and regs for the 
MM tenant, it runs the risk of violating not-uncommon clauses in other tenants' leases 
that require the landlord to enforce rules and regulations in an even-handed manner.  

• Lease term and options - Landlord may want short terms and heavy conditions on option 
terms.   

• Early termination rights – This might be one of the most important lease clauses.  
Landlords may want the right to terminate a MM tenant for reasons additional to those 
which are already contained in their standard leases, such as if regulations are imposed 
upon the MM industry with which the tenant cannot comply, if security becomes a 
problem, if the federal government's enforcement policy changes, or if other tenants 
complain.  Tenant may also want the right to terminate early if new regulations make it 
impossible or impractical to continue to operate, or it fails to qualify for a license under a 
future law.  

• Parking clauses – Does the lease's parking clause work for the MM tenant's operations?  
Does landlord have sufficient rights to control parking, require tenant to furnish license 
plate numbers of its employees, and other protections?  On the other hand, the tenant will 
want to know that parking is going to be adequate, especially considering its medically-
debilitated customers.   
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• Audit rights – The landlord may want to be sure that its rights to audit the MM tenant's 
books and records extends not only to its sales tax records, but also receipts and waivers 
its customers sign, and records it may be required to keep pursuant to future laws and 
regulations.  

• Assignment and subleasing clauses – Both sides of a leasing transaction will want to look 
at this clause closely.  A landlord will want to be able to conduct criminal background 
checks on assignees or subtenants, for example. 

• Tenant build-out – Security cameras, special lock systems and other security provisions 
may require wall and roof penetrations and other considerations.  Grow rooms have many 
special HVAC and utility requirements.  Landlord and tenant should be clear about what 
is allowed, required and expected, both at the beginning and end of the lease term.  

• Exclusive right clauses – MM tenants may ask for exclusive rights, just as any other 
specialized tenants.  

 
 
 In summary, leasing to a MM operator is anything but "business as usual".  We are in an 
interim period, operating under a very sketchy legal framework until the legislature comes up 
with a much more detailed and comprehensive law which, it is hoped, will include clear 
provisions to protect landlords who lease real property to MM operators.  The safest thing to do 
for now, for a landlord, is to wait until we have that more comprehensive law.  Nevertheless, the 
above considerations are offered for those landlords and tenants who just cannot wait.   
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Attachments 

 
1 Colorado Constitution, Article 18, Section 14 
 
2 Excerpts from the Colorado Revised Statues 

• 18-18-406, C.R.S., Offense relating to marihuana and marihuana concentrate 
• 18-18-406.3, C.R.S., Medical use of marijuana by persons diagnosed with 

debilitating medical conditions, etc. 
• 18-18-410 and -411, C.R.S., Class 1 Public Nuisance; Keeping, maintaining, 

controlling, renting, or making available property for unlawful distribution or 
manufacture of controlled substances 

• 18-18-501, C.R.S., Administrative inspections and warrants  
• 25-1.5-106, C.R.S., Medical marijuana program – powers and duties of the 

department [of Public Health and Environment] 
 
3 Denver Municipal Code, Article III, Sections 37-70 through 37-87, Civil Abatement of 

Public Nuisances  
 
4 CDPHE Regulations, 5 CCR 1006-2, Medical Use of Marijuana 
 
5 Commerce City Ordinance No. 1770 
 
6 Colorado Court of Appeals opinion, People v. Clendenin, No. 08CA0624 , 10-29-09 
 
7 Colorado Attorney General's opinion No. 09-06, 11-16-09 
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